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ALJ Decision Date 

July 30, 2012 
Health Insurance Claim Number (HICN)* 

 

Specific Item(s) OR Service(s) 

Foreign Healthcare Medical Services 
Provider, Practitioner OR Supplier 

Multiple1 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Rationale for Referral:  

Beneficiary, represented by Counsel, requested an Administrative Law Judge (ALJ) 

hearing to review the Qualified Independent Contractor’s, Maximus Federal Services 

(QIC), denial of Medicare coverage and reimbursement for Canadian healthcare 

services Beneficiary received while traveling in Canada conducting research for a 

Canada-Alaska Highway travel guide.  At the prior levels of adjudication, the QIC and 

Medicare Administrative Contractor, Noridian Administrative Services, LLC (MAC), 

denied Beneficiary’s request for Medicare reimbursement for the Canadian healthcare 

services because Medicare coverage does not exist for the Canadian healthcare 

services incurred during a beneficiary’s sightseeing vacation.  On appeal, Beneficiary 

argued Medicare coverage does exist for the Canadian healthcare services pursuant to 

the Alaska-travel exception because his medical condition arose while he was traveling 

between Alaska and another State without unreasonable delay.  After a hearing, the 

ALJ issued a fully favorable decision, finding Medicare coverage existed for the 

Canadian medical services, and Beneficiary’s trip between Alaska and Idaho fell into the 

exception to exclusion of Medicare coverage articulated in section 424.122 of Title 42 of 

the Code of Federal Regulations (CFR) (the Alaska-travel exception). 

The ALJ’s decision contains errors of law material to the outcome of this claim.   

Specifically, the ALJ erred as a matter of law in finding Medicare coverage existed for 

                                            

1 The beneficiary received foreign healthcare services while traveling in Canada from 

the following providers: 

Date(s) of Service Type of Service Provider Name Location in Canada 

August 11, 2010 Hospital Dawson Creek Hospital British Columbia 

August 11, 2010 Air Ambulance Transportation STARS Aviation Calgary 

August 12, 2010, until 
September 18, 2010 

Hospital Alberta Health Services Alberta 

September 18, 2010 Air Ambulance Transportation Life Flight International British Columbia 

Exh.24 at 307, 375, 377-78. 
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the foreign healthcare services Beneficiary received while traveling in Canada, in 

violation of sections 1814(f) and 1862(a)(4) of the Social Security Act (the Act), sections 

424.103, 424.121, and 424.122 of Title 42 of the CFR, and section 110, et al., of 

chapter 3 of the Medicare Claims Processing Manual (MCPM) (CMS Pub. 100-04).  See 

42 C.F.R. § 405.1063(a) (“All laws and regulations pertaining to the Medicare and 

Medicaid programs . . . are binding on ALJs.”); 42 C.F.R. § 405.1062(a) ("ALJs . . . are 

not bound by LCDs, LMRPs, or CMS program guidance, such as program memoranda 

and manual instructions, but will give substantial deference to these policies if they are 

applicable to a particular case."); 42 C.F.R. § 405.1062(b) ("If an ALJ . . . declines to 

follow a policy in a particular case, the ALJ . . . decision must explain why the policy was 

not followed.").  These errors of law are material to the outcome of this claim because 

they result in the ALJ ordering Medicare reimbursement for foreign healthcare services 

Beneficiary received while traveling in Canada on a sightseeing road trip gathering 

research for a travel guide for vacationers traveling in Canada on the Canada-Alaska 

Highway. 

Background:  

On August 1, 2010, Beneficiary, his wife, and their dog set out on a road trip through 

Canada with the dual purposes of vacationing and researching tourist attractions for a 

travel guide book for the Canada-Alaska Highway.  Exh.24 at 374.  Beneficiary intended 

to travel through Canada on the Canada-Alaska Highway and document interesting 

tourist sites and attractions.  Exh.24 at 374.  Beneficiary’s itinerary estimated their return 

home thirty days later, on August 31, 2010.  Exh.24 at 379.  Beneficiary fell ill on August 

11, 2010, while in Dawson Creek, British Columbia, and was hospitalized in Canada 

from August 11, 2010, until he was transported by air ambulance thirty-eight days later 

to the United States on September 18, 2010.  Exh.24 at 307, 375, 378.  During his 

hospitalization, Beneficiary required an air ambulance transfer from Dawson Creek 

Hospital in British Columbia, to an Alberta Health Systems Hospital in Alberta.  Exh.24 

at 377.  Once back in the United States, Beneficiary was discharged from a 

rehabilitation facility on October 29, 2011.  Exh.24 at 374. 

As a result of his thirty-eight-day hospitalization, Beneficiary incurred over $300,000.00 

in medical bills.2  Exh.24 at 306.  Accordingly, Beneficiary filed a claim seeking 

Medicare reimbursement for his Canadian healthcare services.  See Exh.24 at 372.  

Before issuing an initial determination, the MAC requested additional information from 

Beneficiary regarding his trip to Canada: 

1.  Your final or planned destination (where were you going?). 

2.  Why were you in Canada? 

3.  Complete itinerary of trip (including dates and any stops). 

                                            
2 Beneficiary alleged he incurred $295,675.90 (Canadian dollars) in healthcare bills as a 

result of his hospitalization.  Exh.24 at 306. 
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4.  Entry place and date back into the United States. 

5.  Medical records from the inpatient hospital stay. 

6.  Itemization of charges from the inpatient hospital stay. 

Id. (emphasis in original).  Beneficiary submitted a response to the MAC, indicating the 

purpose of the trip was “vacation and research for a potential book on the Alaska-

Canada Highway.”  Exh.24 at 374.  Additionally, Beneficiary provided the MAC with the 

itinerary for his trip: 

Aug 1:  Super 8, Cranbook, BC, 250-489-8028 

Aug. 2:  Super 8, Lethbridge, AB, 403-328-6636 

Aug. 3, 4, 5, and 6:  Super 8, Calgary, AB, 403-328-6638 

Aug. 7 and 8:  Super 8, Red Deer, AB, 403-343-1102 

Aug. 9:  Super 8, Whitecourt, AB, 780-778-8908 

Aug. 10:  Motel 6, Grand Prairie, AB, 780-830-7744 

Aug. 11:  Super 8, Dawson Creek, BC, 250-782-8899 

Aug. 12:  No reservations made but we will check in and stay in touch as we 

travel “North to Alaska” … 

We expect to return to Ellensburg on August 31st. 

Exh.24 at 379 (emphasis in original). 

After considering Beneficiary’s submissions, the MAC issued an unfavorable initial 

determination, denying Medicare coverage of the Canadian healthcare services.  The 

MAC explained the denial to Beneficiary: 

Medicare law is very limited and precise concerning foreign health care services.  

Services outside the United States are not covered, except in the following three 

cases in which inpatient care provided by Canadian or Mexican health care 

providers may be covered. 

1.  “Inpatient hospital services for treatment of an emergency in a foreign 

hospital that is closer to, or more accessible from, the place the emergency 

arose than the nearest U.S. hospital that is adequately equipped and available 

to deal with the emergency, provided either of the following conditions exist: 

o The emergency arose within the U.S.; or 

o The emergency arose in Canada while the individual was traveling, by 

the most direct route and without unreasonable delay between Alaska 

and another State 

2.  Inpatient hospital services at a foreign hospital that is closer to, or more 

accessible from, the individual’s residence within the U.S. than the nearest 
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U.S. hospital that is adequately equipped and available to treat the individual’s 

condition, whether or not an emergency exists. 

3.  Physician and ambulance services in connection with, and during, a foreign 

inpatient hospital stay that is covered in accordance with (1) or (2) above.” 

This information can be found at CMS’ website at 

http://www.cms.hhs.gov/manuals/downloads/clm104c03.pdf section 110.5-110.7. 

There are no terms for coverage for those who have the need for urgent health 

care while they are in Canada or Mexico.  This includes those who are residing, 

vacationing, visiting friends or relatives, fishing, hunting, sightseeing, on business 

trips and etc. 

The result of Medicare Non-coverage for your Canadian or Mexican health care 

services is not related to the urgent nature of your illness or the need to be taken 

to the nearest Canadian or Mexican health care provider for life saving purposes.  

The deciding factor was your location when your need for health care services 

occurred.  Therefore, payment cannot be made for the charges related to your 

Canadian or Mexican health care services. 

Exh.23 at 19-20 (emphasis in original).   

Consequently, Beneficiary requested the MAC to reconsider his claim for 

reimbursement and conduct a redetermination.  Exh.24 at 380.  Beneficiary argued 

Medicare coverage should exist for the Canadian healthcare services under the limited 

exception for individuals traveling between Alaska and another State.  Id.  In addressing 

the exception’s application to his situation, Beneficiary declared he was taking the most 

direct route through Alaska possible, given his “severe psoriatic arthritis.”  Id.  

Beneficiary also submitted a letter from his rheumatologist explaining his arthritic 

condition.  Id.  Additionally, Beneficiary remarked: 

Furthermore, in my original application, I declared my primary reasons for my 

journey to Alaska was to do research for a historically-based travel book of the 

Alaskan Highway.  It takes a bit of time to do research that project along a more 

easterly approach from the United States to the Alaskan Highway.  So, yes, I 

made frequent stops and short side trips, but for reasonable purposes.  Since I 

was seeking out interesting places for my book, visiting them for the first time 

indeed had “vacation” aspects of our travel inasmuch as this was our first time to 

the area.  I confess to being delighted at what we saw, but our pleasure and 

delight was secondary to our purpose which was my research for a book. 

Exh.24 at 381.  Moreover, Beneficiary maintained any deviation from the most direct 

route through Canada to Alaska was minimal and, therefore, should not result in his 

claim being denied.  Id.  Beneficiary attested: 

In a general sense, I can understand the rules which compel expeditious travel 

through Canada to Alaska in order to qualify for emergency Medicare coverage 

http://www.cms.hhs.gov/manuals/downloads/clm104c03.pdf
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received in Canada.  However, as a practical matter, the strict and conservative 

application of those rules would functionally mean very, very rarely would 

Medicare coverage for Canadian medical care be allowed, and that certainly 

would not be in the spirit of the rule allowing coverage for Medicare recipients 

travelling to Alaska in the first place.  After all, no one strikes out on such a 

lengthy trip believing they are going to become seriously ill.  The tendency of 

most folks taking such a long car trip is to not make it a tedious job of long hours 

of driving punctuated by brief stops for rest and meals as the strict-construction 

reading Medicare rules suggest would be necessary.  Side trips to see a 

particular intriguing site while researching a travel book, as I was doing, seems 

entirely appropriate and should be allowed.  It seems to me a fair interpretation of 

the travel requirement is in order.  I believe my travel plans to Alaska and return, 

before I was struck down with illness, deserve approval for Medicare coverage 

under your discretionary powers. 

Exh.24 at 382.  Beneficiary maintained nothing in CMS program guidance indicated 

travel for research purposes did not qualify under the Alaska-travel exception for 

Medicare coverage of foreign healthcare services.  Exh.24 at 383.  Accordingly, 

Beneficiary argued “the denial appears to be without legal basis available to a 

reasonably intelligent Medicare client/patient as myself.”  Id.  In the same manner, 

Beneficiary addressed the specific language in the initial determination denial letter: 

Further, the letter of denial states “The deciding factor was your location when 

your need for health care services occurred.”  (your emphasis)  I find no legal 

basis for that declaration.  I became ill and was initially hospitalized in Dawson 

Creek, BC, many hundreds of miles from any sort of United States medical 

facility, either to the north or to the south.  Frankly, within the context of other 

allowances and limitations, this “deciding factor” statement in your denial letter 

would imply that no health care services are ever approved for coverage while a 

Medicare client/patient is in Canada or Mexico – period.  Since in reality this is 

not the case, I can only take away from this statement that again this denial 

appears to be made on an arbitrary basis rather than a reasonable person basis.  

I would like to think it was capricious as well. 

Id. (emphasis in original). 

Following Beneficiary’s request for redetermination, the MAC issued an unfavorable 

redetermination decision.  Exh.24 at 362.  The MAC, referencing section 110.5 of 

chapter 3 of the MCPM (CMS Pub. 100-04), stated Medicare coverage does not exist 

for individuals traveling in Canada.  Exh.24 at 363.  The MAC stated:  “This includes 

those who are residing, on vacation, visiting, fishing, hunting, and sightseeing or on 

work related trips.  Medicare will only cover services if a health crisis occurs while 

having an inpatient stay when taking the most direct route between Alaska and another 

state via Canada.”  Id. 
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Consequently, Beneficiary requested the QIC conduct a reconsideration of the MAC’s 

unfavorable redetermination decision.  Exh.24 at 367.  Beneficiary argued the MAC’s 

strict interpretation of the Alaska-travel exception was not founded in law and the MAC 

failed to exercise its discretion.  Exh.24 at 368.  Beneficiary suggested the MAC failed to 

provide a sufficient denial rationale supported by Medicare authority.  Id.  Beneficiary 

conceded some aspects of his trip through Canada had vacationing characteristics, but 

the purpose of his trip “was primarily because [he] was researching a travel book for 

[sic] aimed at an audience who would be would be [sic] vacationing while travelling to 

the Alaskan Highway.”  Id.   

At the same time, Beneficiary retained an attorney and Beneficiary’s attorney filed a pre-

reconsideration decision brief, providing additional information and argument.3  Exh.24 

at 294.  Beneficiary reiterated the MAC misinterpreted the Medicare rules regarding 

coverage of foreign healthcare services.  Exh.24 at 295.  Beneficiary also maintained 

the MAC failed to apply the legal principles articulated in section 1814(f) of the Act and 

section 424.122 of Title 42 of the CFR.  Exh.24 at 297.  Beneficiary insisted his medical 

condition required a slow pace of travel and did not constitute an “unreasonable delay.”  

Id.  Beneficiary claimed his explanation for the purpose of his trip through Canada has 

remained consistent during the prior levels of adjudication: 

1)  [Beneficiary] notes that the purpose was both for a “vacation and research for 

a potential book on the Alaska-Canada Highway.”  (See claimant’s first response 

to [the MAC’s] request for additional information dated October 27, 2010) 

2)  [Beneficiary] “declared [his] primary reason for [his] journey to Alaska was to 

do research for a historically-based travel book of the Alaskan Highway.”  (See 

January 4, 2011 redetermination request narrative) 

3)  [Beneficiary] states that the trip did “take on some aspects of a ‘vacation’ but 

that [it] was primarily because [he] was researching a travel book aimed at an 

audience who would be vacationing while travelling to the Alaskan Highway.”  

(See July 1, 2011 reconsideration narrative) 

Furthermore, [Beneficiary] is 69 years old and suffering from psoriatic arthritis 

and retired, there are any number of quite reasonable dictionary definitions that 

when considered would conclude that he is not capable of “vacationing.” 

Exh.24 at 298 (emphasis in original).  Beneficiary stressed the planned travel route 

qualified as the “most direct route.”  Exh.24 at 299. 

Even so, the QIC issued an unfavorable reconsideration decision, finding Medicare 

coverage did not exist for the Canadian healthcare.  Exh.23 at 1.  In explaining the 

Alaska-travel exception, the QIC stated: 

                                            
3 For clarity, arguments advanced by Beneficiary’s attorney are characterized as 

Beneficiary’s arguments as a result of the agency relationship between an attorney and 

his or her client. 
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If the emergency occurred in Canada, the beneficiary must have been traveling, 

without unreasonable delay, by the most direct route between Alaska and 

another State.  Benefits are not payable if the emergency occurred while a 

beneficiary was vacationing.  The requirement of travel without unreasonable 

delay by the most direct route will be considered met if the emergency occurred 

while the beneficiary was enroute between Alaska and another state by the 

shortest practicable route, or while making a necessary stopover in connection 

with such travel. 

Exh.23 at 2 (internal citation omitted).  Hence, the QIC found Medicare coverage did not 

exist for Beneficiary’s Canadian healthcare services in this case because the exception 

criteria was not satisfied:  “Medicare does not cover services outside the United States 

except in limited circumstances and the documentation does not substantiate that the 

foreign healthcare services at issue met Medicare coverage criteria.”  Id.  Furthermore, 

the QIC explained:  “There are no terms for coverage for those who have the need for 

urgent healthcare while they are in Canada or Mexico.  Id. 

Following the unfavorable reconsideration decision, Beneficiary requested an ALJ 

hearing to review the denial, and submitted a letter detailing his itinerary schedule and 

explaining his multiple-night stopovers in Calgary and Red Deer.  Exh.24 at 301.  

Beneficiary maintained: 

To write my book as comprehensively as possible, there was a need for some 

time researching interesting stops for travelers as they proceed through Canada 

from the lower 48 states to Dawson Creek, B.C., and the start of the Alaskan 

Highway to Alaska itself. . . . Similar research was needed for those choosing to 

go through Alberta and then on to Alaska via the Alaskan Highway. 

Id.  Beneficiary asserted he determined Calgary was central to interesting research 

opportunities; thus, he planned to stay in Calgary three days and four nights and take 

three day-long research trips to the following areas:  “1) Calgary itself; 2) to the west 

toward the Rocky Mountains and Banff; and 3) to the east to get a look at the world-

renowned paleontology sites.”  Id.   

Before issuing a fully favorable decision, the ALJ held a telephonic hearing and 

Beneficiary, Beneficiary’s wife, and Beneficiary’s attorney appeared on Beneficiary’s 

behalf.  ALJ at 1.  Beneficiary restated the purpose of his trip in Canada was to gather 

research for a vacationing travel guide through Canada on the Canada-Alaska Highway.  

Hearing at 11:55, 12:00.  During the hearing, Beneficiary provided testimony and 

arguments consistent with those advanced during the lower levels of adjudication.  After 

the hearing, the ALJ issued a fully favorable decision, finding Medicare coverage 

existed for the foreign healthcare services Beneficiary received while on his research 

trip in Canada.  ALJ at 1.  The ALJ found Beneficiary’s Canadian healthcare services 

met the exception criteria articulated in the MCPM and section 424.122 of Title 42 of the 

CFR.  ALJ at 6.  The ALJ proclaimed: 
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The Beneficiary was writing a historical travel book for the Alaskan Highway 

requiring him to go on scheduled detours to note different sites his future readers 

would find as interesting places to visit.  While it can be argued the Beneficiary 

could have condensed his trip into a direct line to Alaska, his work of finding 

attractive destinations required him to plan a somewhat lengthier trip. . . . 

Accordingly, all three requirements of 42 C.F.R. § 424.122 were met.  The 

Beneficiary (1) traveled without unreasonable delay en route to Alaska through 

Canada, with Idaho the point of origin, (2) the foreign hospital the Beneficiary 

went to was closer than an hospital in the United States, and (3) the Beneficiary 

had an emergency. 

ALJ at 7-8.  Correspondingly, beneficiary received while in Canada.  ALJ at 8.  This 

referral requesting the Council accept own motion review follows. 

Applicable Law, Regulation, and Medicare Policy:  

The Medicare program is a defined benefit program, providing coverage only for those 

categories of medical expenses specifically mentioned in the Act, and not otherwise 

excluded from coverage.  In the statutory terms relevant to this case, Congress has 

broadly excluded coverage for items or services which are not provided in the United 

States in section 1862(a)(4) of the Act.  The narrow exceptions are set forth in section 

1814(f) of the Act. 

I. Social Security Act 

Pursuant to section 1862(a)(4) of the Social Security Act (the Act): 

[N]o payment may be made under part A or part B for any expenses incurred for 

items or services . . . which are not provided within the United States (except for 

inpatient hospital services furnished outside the United States under the 

conditions described in section 1814(f) and, subject to such conditions, 

limitations, and requirements as are provided under or pursuant to this title, 

physicians’ services and ambulance services furnished an individual in 

conjunction with such inpatient hospital services but only for the period during 

which such inpatient hospital services were furnished). 

Social Security Act § 1862(a)(4).  See also 42 C.F.R. § 424.121(c) (providing no 

Medicare coverage exists for healthcare services furnished outside the United States 

except those services described in section 424, subpart H of Title 42 of the CFR). 

Section 1814(f) of the Act provides coverage for certain inpatient hospital services 

furnished outside the United States: 

(1) Payment shall be made for inpatient hospital services furnished to an 

individual entitled to hospital insurance benefits under section 226[4] by a hospital 

                                            
4 Section 226 of the Act defines entitlement to hospital insurance benefits. 
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located outside the United States, or under arrangements (as defined in section 

1861(w)) with it, if-- 

(A) such individual is a resident of the United States, and 

(B) such hospital was closer to, or substantially more accessible from, the 

residence of such individual than the nearest hospital within the United States 

which was adequately equipped to deal with, and was available for the 

treatment of, such individual’s illness or injury. 

(2) Payment may also be made for emergency inpatient hospital services 

furnished to an individual entitled to hospital insurance benefits under section 

226 by a hospital located outside the United States if— 

(A) such individual was physically present— 

(i) in a place within the United States; or 

(ii) at a place within Canada while traveling without unreasonable delay by 

the most direct route (as determined by the Secretary) between Alaska and 

another State; 

at the time the emergency which necessitated such inpatient hospital services 

occurred, and 

(B) such hospital was closer to, or substantially more accessible from, such 

place than the nearest hospital within the United States which was adequately 

equipped to deal with, and was available for the treatment of, such individual’s 

illness or injury. 

(3) Payment shall be made in the amount provided under subsection (b) to any 

hospital for the inpatient hospital services described in paragraph (1) or (2) 

furnished to an individual by the hospital or under arrangements (as defined in 

section 1861(w)) with it if (A) the Secretary would be required to make such 

payment if the hospital had an agreement in effect under this title and otherwise 

met the conditions of payment hereunder, (B) such hospital elects to claim such 

payment, and (C) such hospital agrees to comply, with respect to such services, 

with the provisions of section 1866(a). 

(4) Payment for the inpatient hospital services described in paragraph (1) or (2) 

furnished to an individual entitled to hospital insurance benefits under section 

226 may be made on the basis of an itemized bill to such individual if (A) 

payment for such services cannot be made under paragraph (3) solely because 

the hospital does not elect to claim such payment, and (B) such individual files 

application (submitted within such time and in such form and manner and by 

such person, and continuing and supported by such information as the Secretary 

shall by regulations prescribe) for reimbursement.  The amount payable with 

respect to such services shall, subject to the provisions of section 1813, be equal 

to the amount which would be payable under subsection (d)(3). 
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Social Security Act §1814(f). 

II. Code of Federal Regulations 

The regulations implementing the portions of the Act providing limited Medicare 

coverage for healthcare services furnished outside of the United States explains in more 

detail the requirements for Medicare reimbursement: 

Medicare Part A pays for emergency inpatient hospital services furnished by a 

foreign hospital if the following conditions are met: 

(a) At the time of the emergency that required the inpatient hospital services, 

the beneficiary was -- 

(1)  In the United States; or 

(2)  In Canada traveling between Alaska and another State without 

unreasonable delay and by the most direct route. 

(b)  The foreign hospital was closer to, or more accessible from, the site of the 

emergency than the nearest United State hospital equipped to deal with, and 

available to treat, the individual’s illness or injury. 

(c)  The conditions for payment for emergency services set forth in § 424.103 

are met. 

(d)  The hospital is a hospital as defined in § 424.101, and is licensed, or 

approved as meeting the conditions for licensing, by the appropriate agency of 

the country in which it is located. 

(e)  The determination of whether the hospital was more accessible is made in 

accordance with § 424.206. 

42 C.F.R. § 424.122.  

One of the conditions for Medicare payment of healthcare services articulated in section 

424.103(a)(4) of Title 42 of the CFR is:  “In the case of inpatient hospital services, the 

services are furnished during a period in which the beneficiary could not be safely 

discharged or transferred to a participating hospital or other institution.”  Furthermore, 

medical documentation indicating “when the emergency ended, which, for inpatient 

hospital services, is the earliest date on which the beneficiary could be safely 

discharged or transferred to a participating hospital or other institution.”  42 C.F.R. § 

424.103(b)(3).  See also Ch.3, §110.2 of the MCPM (CMS Pub. 100-04) (“Claims for 

emergency services must be accompanied by a physician’s statement describing the 

nature of the emergency and stating that the services were necessary to prevent the 

death, or serious impairment of, the beneficiary.  A statement that an emergency 

existed is not sufficient.  In addition, when inpatient services are involved, the statement 

must include the date when, in the physicians’ judgment, the emergency ceased.”).  

Additionally, “[i]n Canadian travel claims, the beneficiary’s statement is considered in 

making a determination regarding medical necessity for emergency services; i.e., 
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whether an emergency occurred while a beneficiary was traveling between Alaska and 

another State by the most direct route without unreasonable delay.”  Ch.3, § 

110.12.2(C)(2) of MCPM (CMS Pub. 100-04). 

Medicare also covers certain physician and ambulance services furnished by foreign 

providers when furnished in connection with inpatient hospital services.  42 C.F.R. § 

424.121(b); Ch.3, § 110.7 of MCPM (CMS Pub. 100-04).  With regard to foreign 

ambulance services, Medicare “payment will be made for . . . [a]mbulance services, 

where necessary, for the trip to the hospital in conjunction with the beneficiary’s 

admission.  Return ambulance trips from a foreign hospital are not covered.”  Ch.3, § 

110.7 of MCPM (CMS Pub. 100-04). 

III. Medicare Claims Processing Manual 

In determining whether the beneficiary could have been transferred to a facility within 

the United States, the MCPM provides the following guidance: 

No payment will be made for inpatient or outpatient emergency services 

rendered after a reasonable period of medical care in relations to the emergency 

condition in question. . . . If, based upon all information, the total period claimed 

for emergency services coverage does not exceed the time required for a 

reasonable period of emergency medical care, the entire inpatient stay is 

covered.  The fact that a medical record or other information states that the 

patient showed definite improvement several days prior to discharge is not 

necessarily an indication that the need for emergency services ceased as of that 

date.  The concept of a reasonable period of emergency medical care is most 

easily applied when relatively short-term medical care is followed by the patient’s 

progressive improvement.  There are situations or conditions in which the 

termination of the end of covered emergency services may be more difficult 

because the patient’s impairment is prolonged, there is no progressive 

improvement, or the patient’s course may be progressively downhill, even though 

the condition is not critical.  The stroke patient may be in this category.  In such 

cases the need for emergency medical care usually ceases before the need for 

medical care in an institutional setting (i.e., hospital or SNF) ceases.  Thus, the 

reasonable period of emergency case does not include the entire hospital stay if 

the stay was prolonged beyond the point which major diagnostic evaluation and 

treatment were carried out. 

The [adjudicator] will make the determination based upon all information 

available.  As a general rule, if the period claimed for emergency services 

exceeds by more than 3 to 5 days the date on which the record definitely 

indicates that there was substantial improvement in the patient’s condition such 

that the patient could possibly have been moved to a participating facility or 

discharged without damage to health, the period beyond the 3 to 5 days is 

denied.  If the total period claimed for emergency services exceeds by no more 
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than 3 to 5 days the date on which the record indicates substantial improvement 

in the patient’s condition, the entire period is allowed. 

. . . The reasonable period of emergency care is that period required to provide 

relief of acute symptoms or for initial management of the condition while 

arrangements are made for definitive treatment. 

Ch.3, § 110.12.3(B) of MCPM (CMS Pub. 100-04) (emphasis in original). 

In explaining the coverage requirements for emergency hospital services furnished 

while the beneficiary was in Canada, the MCPM provides: 

If the emergency occurred in Canada, the beneficiary must have been traveling, 

without unreasonable delay, by the most direct route between Alaska and 

another State.  Benefits are not payable if the emergency occurred while a 

beneficiary was vacationing.  The requirement of travel without unreasonable 

delay by the most direct route will be considered met if the emergency occurred 

while the beneficiary was enroute between Alaska and another State by the 

shortest practicable route, or while making a necessary stopover in connection 

with such travel. 

Ch.3, §110.5(2) of MCPM (CMS Pub. 100-04).  The MCPM defines “shortest practicable 

route” as the route resulting “in the least amount of travel in Canada, consistent with the 

mode of travel used between the point of entry into Canada and the intended point of 

departure.”  Id.  Additionally, the MCPM provides determining whether the beneficiary 

took the “shortest practicable route” through Canada should include consideration of 

road and weather conditions, the beneficiary’s age, the beneficiary’s health and physical 

condition, and the need to make suitable travel arrangements and acceptable 

accommodations.  Id.  The MCPM also explains the circumstances under which a 

beneficiary will be considered to have deviated from the “shortest practicable route” 

between Alaska and another State: 

However, the individual would be considered to have deviated from the “shortest 

practicable route” if the detour was unrelated to the purpose of reaching their 

destination (e.g., for the principal purpose of sightseeing or vacationing). 

The term “necessary stopover” means a routine stopover for rest, food, or 

servicing of the vehicle, and a non-routine stopover (even though of significant 

duration) caused by such factors as unsuitable road or weather conditions, the 

age, health, or physical condition of the traveler, the need to make suitable travel 

arrangements, or to obtain acceptable accommodations. 

Id. 

Discussion:  

The ALJ erred as a matter of law in finding Medicare coverage existed for the foreign 

healthcare services Beneficiary received while traveling in Canada, in violation of 

sections 1814(f) and 1862(a)(4) of the Act, sections 424.103, 424.121, and 424.122 of 
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Title 42 of the CFR, and section 110, et al, of chapter 3 of the MCPM (CMS Pub. 100-

04).  See 42 C.F.R. § 405.1063(a) (“All laws and regulations pertaining to the Medicare 

and Medicaid programs . . . are binding on ALJs.”); 42 C.F.R. § 405.1062(a) ("ALJs . . . 

are not bound by LCDs, LMRPs, or CMS program guidance, such as program 

memoranda and manual instructions, but will give substantial deference to these 

policies if they are applicable to a particular case."); 42 C.F.R. § 405.1062(b) ("If an ALJ 

. . . declines to follow a policy in a particular case, the ALJ . . . decision must explain 

why the policy was not followed.").  These errors of law are material to the outcome of 

this claim because they result in the ALJ ordering Medicare reimbursement for foreign 

healthcare services Beneficiary received while traveling in Canada. 

Medicare is a limited and defined insurance benefit designed to care for aged and 

disabled Americans while within the United States.  American healthcare providers and 

suppliers enter into contracts with Medicare to provide healthcare services to Medicare 

beneficiaries.  Therefore, Medicare insurance coverage does not extend to healthcare 

services Medicare beneficiaries receive outside the United States, except in very, very 

rare circumstances as set forth in section 1814(f) of the Act. 

Simply, Medicare generally does not cover healthcare services furnished outside of the 

United States.  However, two very, very narrow exceptions to this general rule exist.  

Pertinent to this case is the Alaska-travel exception carved out in section 1814(f) of the 

Act, implemented in section 414.122 of Title 42 of the CFR, and explained in more detail 

in section 110, et al., of chapter 3 of the MCPM.  The exception is intended to cover 

Medicare beneficiaries who are traveling between Alaska and another State, taking the 

most direct route without unreasonable delay.  This is a very, very narrow exception and 

rarely applicable.  Three primary components must be present in order for a 

beneficiary’s Canadian healthcare services to fall within the exception articulated in 

section 1814(f) of the Act and section 424.122 of Title 42 of the CFR:  (1) The 

beneficiary must be traveling from Alaska to another State or to Alaska from another 

State; (2) The beneficiary’s travel route must be the most direct route practicable; and 

(3) The beneficiary must travel through Canada from another State to reach Alaska or to 

reach another State from Alaska without unreasonable delay.  The exceptions to the 

limitation of Medicare coverage for healthcare services furnished outside of the United 

States does not ever exist for individuals traveling for pleasure or vacationing in Canada 

or Mexico (or any other country not considered part of the United States).  In other 

words, the traveler’s only purpose for traveling through Canada would be to reach 

Alaska from another State or reach another State from Alaska. 

While sympathetic to Beneficiary’s misfortune during his Canadian road trip, the ALJ 

erred as a matter of law in finding Beneficiary’s road trip with his wife and dog in 

Canada met the very narrow Alaska-travel exception.  The medical necessity of the 

services Beneficiary received while in Canada are not at issue in this case.  Rather, the 

issue in this case is whether any of the medical services Beneficiary received while in 

Canada were eligible for Medicare coverage. 
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The ALJ erred in finding Beneficiary’s trip in Canada met the requirements of the 

Alaska-travel exception because Beneficiary was not traveling directly to Alaska from 

Idaho via Canada when his medical emergency occurred.  Beneficiary repeatedly 

asserted he was traveling in Canada to Dawson Creek, British Columbia, to conduct 

research on tourist attractions in Canada on the Canada-Alaska Highway.  See Exh.24 

at 368 (stating Beneficiary’s purpose of travel was “researching a travel book . . . aimed 

at an audience who would be . . . vacationing while travelling to the Alaskan Highway.”) 

(emphasis added).  While Beneficiary’s eventual destination may have been Alaska, 

Beneficiary’s primary destinations were tourist attractions located in Canada, primarily 

the Alaska-Canada Highway in Dawson Creek, British Columbia.  Respectfully, 

Beneficiary’s purpose of traveling through Canada was to conduct research for his 

tourist travel guide, as opposed to the singular purpose of reaching Alaska from Idaho. 

The very narrow Alaska-travel exception is intended to apply when Medicare 

beneficiaries are traveling directly between Alaska and another State.  See Social 

Security Act §1814(f); 42 C.F.R. § 424.122.  In other words, the exception applies when 

an individual is traveling through Canada between Alaska and another State, stopping 

only long enough to rest, to eat, to service their vehicle, as a result of unsuitable 

weather conditions, the age, health, or physical condition of the travel, to make suitable 

travel arrangements, or to obtain acceptable accommodations.  See Ch.3, § 110.5(2) of 

MCPM (CMS Pub. 100-04).  The exception does not apply to individuals on a 

sightseeing trip, family trip, or holiday.  Beneficiary was traveling with the purpose of 

making many planned sightseeing stops to gather information for the tourist attraction 

guide he was writing about the Alaska-Canada Highway; therefore, Beneficiary was not 

traveling directly from Idaho to Alaska.  Accordingly, the ALJ erred as a matter of law in 

finding Beneficiary’s foreign healthcare services met the exception articulated in section 

1814(f) of the Act and section 424.122 of Title 42 of the CFR. 

Additionally, the ALJ erred as a matter of law in finding Beneficiary was traveling 

through Canada to Alaska without unreasonable delay, in violation of section 1814(f) of 

the Act and section 424.122 of Title 42 of the CFR.  As stated in the MCPM, the phrase 

“without unreasonable delay” in the context of the Alaska-travel exception does not 

include delays caused by vacationing.  Ch.3, § 110.5(2) of MCPM (CMS Pub. 100-04).  

Therefore, delays in an individual’s travel between Alaska and another State caused by 

sightseeing, visiting tourist attractions, visiting friends or relatives, fishing, hunting, or 

working, are considered unreasonable delays pursuant to the Alaska-travel exception.  

These types of vacationing and sightseeing delays are considered unreasonable delays 

because they constitute desired destinations within Canada, not necessary delays while 

traveling through Canada with the purpose of reaching Alaska from another State or 

reaching another State from Alaska.  Here, Beneficiary’s sightseeing road trip included 

visiting tourist attractions in Canada.  Accordingly, the ALJ erred as a matter of law in 

finding Beneficiary’s exploratory road trip in Canada fell within the Alaska-travel 

exception. 
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The ALJ also erred as a matter of law in failing to consider whether all of the Canadian 

healthcare services Beneficiary received during his thirty-eight-day hospitalization meet 

the “emergency services” definition articulated in section 424.103 of Title 42 of the CFR.  

Specifically, the ALJ failed to consider whether, at some point during Beneficiary’s thirty-

eight-day hospitalization, Beneficiary’s condition was such that he could be safely 

transported from the hospital in Canada to a hospital in the United States.  In order for 

Canadian healthcare services to qualify for Medicare coverage under the Alaska-travel 

rule, the services must meet the “conditions for payment for emergency services set 

forth in § 424.103” of Title 42 of the CFR.  42 C.F.R. § 424.122(c).  In this case, the ALJ 

failed to consider whether Beneficiary’s entire hospitalization met the conditions of 

payment pursuant to section 424.103 of Title 42 of the CFR. 

Furthermore, the ALJ failed to consider whether the documentation requirements 

articulated in section 424.103 of Title 42 of the CFR and section 110.2 of chapter 3 of 

the MCPM (CMS Pub. 100-04) were satisfied.  Because these documentation 

requirements are conditions for Medicare payment, in the event the ALJ determined the 

documentation requirements were not satisfied, Medicare payment would not issue.  Id.  

Specifically, the documentation submitted in support of a Medicare claim seeking 

reimbursement for foreign healthcare services must include a statement from the 

physician describing the nature of the medical emergency as well as providing an onset 

and concluding date to the emergency.  Id.  In this case, the ALJ failed to address any 

documentation requirements prior to ordering Medicare reimbursement for the foreign 

healthcare services.  This was an error of law material to the outcome of this claim. 

Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 

the outcome of this claim.  Therefore, we refer the ALJ’s decision to the Council and 

request own motion review. 

 


